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A.
Introduction

Thank you very much for inviting me to speak today.  It is the third occasion on which I have given a paper to the Society in London.  The resilience of the Society’s members is to be admired.

The other papers were given ten and five years ago and as events have happened the papers have been given at times reflecting significant developments in the constitutional law of the United Kingdom.

The first paper
 discussed the then recent Scotland Act 1998, from the point of view of an Australian lawyer.  Many of the concepts in it, and in the related legislation, the Government of Wales Act and the Government of Northern Ireland Act, were familiar to Australian lawyers.  Quite a few seemed to have a basis in Australian law.  Those laws gave rise to what were described as “devolution issues”, i.e. issues relating to the respective powers of the central and the regional legislatures, executives and judiciaries.  They were issues to be decided judicially.
The idea that courts in the United Kingdom might be passing on the valid operation of domestic laws appeared to arouse some surprise on the part of the locals who were present.  They seemed satisfied, however – mollified might perhaps be a better description – by the fact that those issues would be dealt with by the Judicial Committee of the Privy Council
.  For many United Kingdom practitioners that was a somewhat 
remote and arcane body, not ordinarily encountered in the course of legal practice.  Of course while the United Kingdom does not have a formal written Constitution as in the United States and in Australia, the judges of the House of Lords, when sitting in the Privy Council, had been deciding constitutional issues of that kind for many years in relation to some, albeit a diminishing number, of Commonwealth countries which did have formal written constitutions.

In that paper I made the observation, in relation to the conferral of jurisdiction in devolution issues upon the Judicial Committee, that:

“Once a court … becomes the final court for determination of constitutional issues between polities, the pressure for entrenchment of the provisions for its composition and independence will increase.  There is also likely to be pressure to have the composition de facto represent the users, to have at least a convention or practice where a certain number of those hearing Scottish devolution issues will be named Hamish, or Fiona.”

In the event there was a degree of prescience in those observations.  It was reflected in the changes which had occurred in the five years to 2004.  At that point the atmosphere had changed somewhat, and there were two events of particular interest to this Society.  One was that a new final court for New Zealand, the Supreme Court of New Zealand, was about to commence operation.  The other was that the proposals for the Supreme Court of the United Kingdom, and other changes to the judicial system, had come into concrete form.
  That paper was a comparison between the High Court of Australia, the about to be Supreme Court of New Zealand and the proposal for a Supreme Court of the United Kingdom.

The Constitution Reform Bill was the subject of very extensive debate in the United Kingdom Parliament
 and after some amendments the Bill became the Constitutional Reform Act 2005.  Five years further on the Supreme Court of the United Kingdom established by the Constitution Reform Act will commence as such on 1 October 2009.  The judicial role of the House of Lords will come to an end.  

On the one hand the changes have been described as reflecting the concept of separation of powers.  On the other hand – and no doubt as a matter of practical politics – they are minimalist, there being nothing to frighten the horses.  There will be no change in the rights to appeal, but rather just a better equipped court, one which is not part of Parliament, in better facilities.

B.
Separation of Powers

Let me say something first about the separation of powers, on which emphasis which has been placed as a basis for the new Court.  The Explanatory Notes to the legislation state that it “seeks to make a distinct constitutional separation between the legislature and the judiciary” and that as a counterpart, the Act “restricts the right of members of the House of Lords to sit and vote for so long as they hold full time judicial office”.
  The new premises of the Supreme Court in the renovated Middlesex Guildhall have also been said to “symbolise the separation of powers between the judiciary and legislature”.

Separation of powers is a concept deriving from French political philosophy.  It is perhaps most vividly represented in practical terms in the Constitution of the United States of America.  The concept treats government as having three branches – legislative, executive and judicial.  In its simplest form, each branch is separate from the others.  In the United States the legislative branch is in the two Houses of Congress, the executive branch is in the President, and the judicial is in the Supreme Court of the United States.  Members of one branch are not members of another.  In particular the Ministers - the Secretaries - are not in the legislature.

The governmental structures in countries like the United Kingdom, New Zealand and Australia are different.  We have responsible government, an element of which is that Ministers do sit in the Parliament.
  There is not the separation of legislative and executive power which exists in the United States.  Notwithstanding that, however, the Australian Constitution has been regarded as mandating separation of judicial power from legislative and executive powers.
  It means, of course, that the judges cannot be members of the Senate or the House of Representatives.  It also means that there cannot be conferred on them, as judges, functions which are non-judicial.
  Conversely judicial power may only be exercised by courts.
  The Australian Constitution requires that there be a High Court of Australia.
  The constitution came into force on 1 January 1901, and the High Court was established in 1903.

For its first 65 years or so there was the possibility of Australian appeals to the Judicial Committee of the Privy Council, including appeals from the High Court itself.  That possibility was brought to an end in several stages over nearly 20 years
 and, for many years, the role of the High Court has been to hear constitutional matters, either as the final court of appeal or in some cases in its original jurisdiction, and to be the final court of appeal from the decisions of the federal, state and territorial intermediate appellate courts.  It is at the apex of the judicial system, as the Supreme Court will be to this country.  The High Court’s role is fairly typically that of which final courts are possessed, assuming that they are not limited to constitutional issues.

Returning to the separation of powers, that part of the concept which relates to the separation of judicial power from the legislative and executive is well established, and expected, in many parts of the democratic world.

That is why the judicial system of this country, where the most senior members of the judiciary were members of the legislature, where the highest court was a committee of a House of the legislature – itself not inherently democratic in the way in which appointments to it were made - and where the most senior member of the judiciary was a cabinet minister, the speaker of the Upper House of the legislature and the person responsible for the appointment of the other judges had, to outsiders, its peculiarities.  No doubt to some those features might be regarded as reflecting the peculiar genius of the British Constitution, but to many others it might seem simply peculiar.  I don’t wish to overstate the position, but if such a structure had existed in a radical Islamic country, or indeed in Nazi Germany, or in Commodore Bainimarama’s Fiji, there would be cause for adverse comment.

There was also concern that the structure was not consistent with the Untied Kingdom’s obligations under the European Community Act and the Human Rights Act.  And so as a practical matter the structure had to change.  Views will no doubt differ, but I thought that the first nail in its coffin was the creation by Lord Hailsham in 1984 of the office of Senior Law Lord, with impetus being achieved by the growing criticism of the participation of the Lord Chancellor in the judicial activities of the House of Lords.

C.
The New Supreme Court

The result, of course, is the new Supreme Court, and the other changes seen in the Constitution Reform Act.  I shall limit myself to the changes which relate to the new Court.

Many here will be aware of the central features of the new Court, but may I mention them in brief:

(a) It is a new institution, a Court.  It is entirely separate from the House of Lords.

(b) It replaces the House of Lords in the exercise of jurisdiction as the final court of appeal from the courts of its constituent parts - England and Wales, Scotland, Northern Ireland.  In that respect the proposal is minimalist.  No existing rights of appeal have been taken away.  No additional rights have been conferred.  That means that it will have jurisdiction to hear civil appeals from all parties of the United Kingdom.  And criminal appeals from all parts except Scotland from which, as I understand it, there has never been an appeal to the House of Lords in criminal matters.  A bloody race, the Scots.

(c) The jurisdiction in relation to “devolution issues”, previously exercised by the Judicial Committee of the Privy Council, will be conferred instead on the Supreme Court.

(d) In terms of membership there will be twelve Justices of the new Supreme Court.  They will be the eleven current Law Lords who will be under the retiring age when the new Court commences.  The twelfth will be the current Master of the Rolls.

(e) The most senior member of the Court will be the President, and there will be a Deputy President.  The first President will be the current Senior Law Lord, Lord Phillips of Worth Matravers.
  He has had a stellar judicial career.
  He is a pair of “safe hands” and a man who, I am sure, will be a wise guide.  We are old friends, however, and I have one regret about his appointment:  I suspect his career may have plateaued.

(f) The new Court will not be located in the Houses of Parliament.  Instead the building which is the Middlesex Guildhall in Parliament Square has been refurbished to become the home of the new Court.

D.
Some views about the Court

Let me proceed to express some views about the new Court.  I do so from two points of view.  One as counsel who has appeared in a final court on many occasions, the other as having been Chairman of the Constitutional Commission’s Advisory Committee on the Australian Judicial System in 1986 and 1987, where many similar issues were discussed at length.

A good idea?

The first matter is the large question: “Is the establishment of the new Court a good idea?”

In my view the answer is plainly “Yes”.  We are all accustomed to the notion that justice must not only be done, but must be seen to be done.  And, I would add, “and must be seen to be done by a body which is quite separate from the other branches of government.”  Separation of powers in this sense is, in my view, a reflection of one of the values of democratic nations like ours is that, so far as possible, the judiciary is and is regarded as, independent of the other branches of government.

Of course the judicial branch of government cannot be entirely independent of the other branches – the provision of finance is an obvious example – but the need for a strong independent judiciary, at all levels, but particularly at the highest, remains.

There are various features of modern life which can be referred to in support of that view.  Look at, for example, the proliferation of legislation and delegated legislation, and the belief it seems to have engendered that government is all powerful.  Look at the difficulty of actually getting quickly any meaningful response from governmental bodies when a question is asked about, or a challenge made to, governmental action.  Look too at the politicisation of governmental process by the proliferation of ministerial advisers.  And, of course, for the reasons to which I referred earlier, the time had come in the United Kingdom for replacement of the previous structures.

Effects of establishment of the new Court.

I think that the establishment of the new Court is likely to bring about changes, perhaps of a significant kind, in relation to the role, and the perception of the role, of the highest court.  Change will occur over time.  It will not all will occur on 1 October.

One aspect of the change is that there will be a visible demonstration of the separation of judicial power from the other branches of government.

It will be visible because of the separate location of the Court in its own building at the heart of governmental London.  But it will not just be visible.  It will be visited.  Busloads of tourists and children will pass through it to see the Court in session, and to see where it sits when it is not.

Nearly thirty years ago, before the High Court of Australia moved to its permanent home in Canberra, it sat principally at Taylor Square in Darlinghurst in Sydney.  The criminal courts were next door and sometimes there was a visitor from there.  The area was also well supplied with hostelries, and they provided an occasional visitor, who had often lunched well.  Media representatives sometimes attended but there were few others who came who were not involved in the litigation.

All that changed once the court moved to Canberra.  School children and tourists from all over the country, and from other parts of the world, are there every day.  To see a final court in action is to witness an exercise in power at the highest level, and one where differences of view are explored, and stated.  For many people it is quite an experience.  They do not expect argument to be conducted in such a direct, and open, way.

It will be the same here, I am sure.  The new Court will be trying to be visible in the best educational sense.  It will have an exhibition space and some other educational facilities.  In doing so it is likely to be active in promoting awareness of its role.
  I understand too that, in expressing its decisions, it will provide summaries of them in a form intelligible to the public.
  And also, I trust, to lawyers.

I also think that the status of the new Court as an independent institution will be enhanced because it comes at a time when  - I feel rather saddened to say - the standing and moral authority of, and public confidence in, Parliament seems at a low ebb.  It has been weakened by the disclosures concerning the use of members’ allowances and entitlements.  The Daily Telegraph’s daily suppuration on this topic, if correct, referred to conduct which ranged from the squalidly criminal to the criminally squalid.  

Now a “rort” is a concept with which Australians are not unaccustomed.  Many of our earliest Australians were migrated there because of their participation in rorts here.  The expression, “the Westminster system”, however, has been regarded, as has “the rule of law”, as one of the legacies of the United Kingdom to the nations of the Commonwealth.
  Many overseas people, however, have been disappointed by the prevalence and nature of the parliamentarians’ excesses.  “System” in the expression “Westminster system” seems to have developed a second, less attractive, meaning.

My next point concerns the aspects which will develop in the Court from its new circumstances.  The members of the Court will be together in one building.  There will be no other governmental body using it.
  The members have to meet in relation to cases and matters of administration.  Their chambers will be better set up.  So too will their staff.

There will inevitably be a more collegiate atmosphere in the new Court.
  I don’t mean that they will all be best friends – that would be asking too much from a large number of talented and independent people – but I think that the concept of the new Court as an institution, as the Court, will grow.  And that will occur over time as more and more of the Justices are people who have never been members of the House of Lords, who have never been part of the former culture.  It may well be also that there are appointments directly to the Supreme Court of persons who have never previously been judges.  This is not uncommon in the United States and in Australia.

There will also be a growing number of legal practitioners who have never dealt with the House of Lords, but only with the new Court.

The growing concept of the Court as an institution will influence the way the Court thinks of itself, and of its own role.  That can affect the cases which the Court selects to hear – where it is able to select them.  It also affects the Court’s approach to deciding cases.  It becomes more confident, more assured, in exercising the several jurisdictions conferred on it, and it will require higher standards from those utilising it. 

To my mind these have been notable features in the High Court of Australia since it moved to Canberra, and since the possibility of appeals to the Privy Council has come to an end.  That Court’s procedures are relevantly simple, but compliance with them is generally insisted upon.  Written submissions must be comprehensive, but follow particular guidelines.  The time taken in oral argument has been significantly reduced in consequence.  It appears to me a Court more efficient in itself, and more confident in its role than when I first appeared there more than 40 years ago.

Considerations of the kind to which I have referred in the last half-dozen paragraphs are fine, of course, but do not entirely arise in the abstract.  They occur in the context of what the new Court actually does.  That involves consideration of the jurisdiction it will have.  

First, the Supreme Court will have jurisdiction in a number of matters which can, in broad terms, be described as “constitutional”.  Thus Lord Walker, in 2006, observed that although the United Kingdom does not have a comprehensive written constitution, there was “a constitutional framework which was gradually emerging into written form”.  He mentioned in that regard the European Communities Act 1972, the Human Rights Act 1998, the devolution legislation, the House of Lords Act 1999, the Freedom of Information Act 2000, and the Constitutional Reform Act 2005, and he expressed the view that a considerable part of the time of the Supreme Court might be taken up with such issues.

The second category of cases which one would expect the Supreme Court to entertain consists of those under the general law which involve some issue of legal general or public importance, or those where there are conflicting decisions of intermediate appellate courts.

The law today consists of statutory law and the common law.  Many cases involve both.  The common law is the law made by judges in the past, sometimes the recent, sometimes the distant, past.  The judges of today are as entitled to change the law as were their predecessors who made the laws in question.  A different view was taken in earlier times.  The judges of the House of Lords could not reverse their previous decisions.  That could only be done by Parliament.  That was changed in 1966.
  Perhaps needless to say, an entitlement to change the law does not mean that there must be change, but part of the function of the final court, more so than that of the courts below, is to determine whether there should be change, or no change, in the common law.  The same is true, albeit in a somewhat different way, in relation to statutory law.  Very important questions of statutory interpretation can arise, but statutes mean what the courts say they mean, and that is true of Interpretation Acts as well as other enactments.

The third category of matters with which I think the Court should deal is where there is no question of declaring or changing the law, but where there has been significant error in the courts below, and which has resulted in an injustice sufficient to merit the intervention of the highest court.

This jurisdiction is sometimes called “error correction” in the books about appeals.  In Australia it has come to be known as the “visitorial jurisdiction”, by analogy to the role of a Visitor to educational institutions and prisons.  And also to lunatic asylums.

Whilst no doubt to be invoked relatively infrequently, the occasional intervention of the highest court in such cases is worthwhile, I think.  It asserts, and demonstrates, two values.  One is that serious injustice will be corrected, even if one has to go to the highest court to obtain the correction.  The other is that it is the highest court and that it demonstrates its ability to consider, and correct – if necessary in strong terms – the decisions of any court in the land.

The three areas I have suggested, in my opinion should be the work of the new Court and I would have thought that in the perfect world the result would be that, apart from those “constitutional” cases which it was obliged to take, the Supreme Court would entertain a relatively limited number of cases every year, with the result that the intermediate appeal courts of England and Wales, Scotland and Northern Ireland would be the final courts in almost all cases.  It would entertain a relatively limited number of cases because it would grant leave to appeal in relatively few cases.  To have that power allows the Court to control the pace, and direction, of proposed change.  It also allows it to determine when it will exercise the “visitorial” jurisdiction.

Leave to appeal.

I doubt that the remarks I have just made would be regarded as especially radical, or heterodox.  Things are not quite so simple, however, in the case of the new Court, because the establishment of the new Court has been on the basis that there will not be a change in the provisions for leave to appeal.  Those provisions vary.

The result of not changing the provisions will be that in an appeal from the Court of Appeal for England and Wales, leave to appeal may be given by the Supreme Court, or by the Court of Appeal.  The Court of Appeal rarely gives leave at present, as I understand it
, but that can change.  Leave is not normally required for civil appeals from Scotland.  Appeals from Northern Ireland require leave of the Supreme Court, or of the Northern Ireland Court of Appeal.

One can understand the political reasons for adopting a minimalist approach in starting the new Court, but might not a small leap have been made, with the result that all appeals require the leave of the Supreme Court, and that no other Court can grant leave.  I hope that a change in that regard is made in the near future.

I have to say also that the notion that there should be only one level of appeal in a criminal case in Scotland, while there are two levels in other parts of the United Kingdom, does seem curious to a foreigner.  It gives rise to the usual border examples:

(a) a conspiracy constituted by a telephone conversation between persons in Edinburgh and London;

(b) a murder committed by firing a rifle from Scotland, the bullet hitting the victim in England.

The Scottish conspirator, if convicted in Scotland, would have one appeal.  His English co-conspirator, if convicted in England, might have two.  The accused murderer’s appeal rights would vary depending on whether the trial was held in Scotland or in England.  As I have said that sounds curious.

The Justices.

Let me say something now about the members of the new Court, the Justices of the Supreme Court.

There will be twelve.
  That is a large number of Judges for a final court.  The Supreme Court of the Untied States, as we know, has nine.  The number reflects the existing number of Lords in Appeal in Ordinary, but why that should continue into the future, with the possibility of increase
, is not entirely apparent.

Various explanations have been provided.  They include the requirement to service the Privy Council, and the need from time to time to provide Judges to conduct important inquiries.

There is provision for otherwise qualified persons who have held “high judicial office” to become acting Justices of the Court, as well as for the appointment of acting Justices from the current holders of high judicial office.

I know that in the past the House of Lords and the Privy Council have called upon former Lord Chancellors, and upon the Lord Chief Justice and the Master of the Rolls to sit, and also former Lords of Appeal in Ordinary, but is there really a need for so many members and potential members.

One must doubt the appropriateness of members of the final court while holding office as such being appointed to conduct inquiries.  Conducting an inquiry is a non-judicial function.  To do so inevitably puts the inquirer into the political arena.  So be it, but why put a member of the final court in that position.  Why not use the services of someone who is lower in the judicial hierarchy, or who has retired from the judiciary?

Secondly, one of the features of a final court, in my opinion, should be that its membership, at any time, is fixed.  To have acting Justices detracts, I think, from the institutional integrity of the Court.  It also allows comment about the composition of the Court in particular cases.  Why was X or Y appointed as an acting Justice, to sit on this case or that?

Thirdly, the large number of permanent Justices must create difficulty in determining how many, and which, Justices are to sit on particular cases.  It is one thing to have courts of five in a body which has seven members, as does the High Court of Australia.  It is another, I think, to have courts of five out of twelve.  There will be pressure for reconsideration of decisions of courts of five.  The pressure will come not only from the 
legal profession, but from within the Court itself.

There is too a new process for appointments to the Supreme Court.  When a vacancy occurs there will be a selection committee composed of the President, the Deputy President and the member of the Judicial Appointments Commission or Board for England and Wales, Scotland and Northern Ireland.
  They will make a recommendation to the Lord Chancellor, which can be accepted or rejected and reconsideration requested.

I understand that applications are welcomed.  The forms are at the door.

Accommodation.

There will be, as I understand it, facilities in the new Court for 14 Judges’ Chambers, including provisions for their staff.  The provision for Judges’ staff, I have to say, like much of the proposal appears minimalist.  Each Justice will have one assistant – we would describe them as Associates – and access to a secretarial pool.

There will also be, as I understand it, rooms available on site for the use of those appearing.  That concept - necessary in Canberra because those appearing there will have come from elsewhere - has worked well.

Most people who appear in the High Court of Australia tend to use the room the day before.  It gives a time and place, away from the usual demands and interruptions of one’s own chambers, or office, to think about just what one is going to say in the case.  One is, after all, appearing in the highest court.  I hope the practitioners’ rooms here are used. 

May I say one further thing about the appurtenances of the new Court.  It has a Badge.  The Badge features the four floral emblems of the United Kingdom – a Tudor rose, flax, thistle and leek.  It is a simple but elegant application of modern design to historical concepts.  I do not think Prince Charles would object. 

E.
Conclusion.

To my mind the establishment of the Supreme Court is a step likely to be of enduring significance.  Its influence in this nation will be of greater significance than has been the House of Lords.  The genie is out of the bottle.
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